THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was
not witten for publication in a law journal and (2) is not binding
precedent of the Board.
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DECI S| ON ON APPEAL

This is a decision on an appeal fromthe examner’s fi nal
rejection of clains 1 through 30 which are all of the clains

pending in the application.

! Application for patent filed May 12, 1994.
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Clains 1, 10, 14 and 23 are representative of the subject

matter on appeal and read as foll ows:

1. A process for producing a flame proofing or fire
retardant concentrate conprises the step of dehydrating a
m xture of hydrated sodium antinonate and at | east one pol yner
in a vented or vacuum apparatus at a tenperature above 200°C
and bel ow 500°.

10. A process for flane retarding a polymer or resin
conposition with the steps: (1) dehydrating a m xture of an
al kyl tetrabronopht hal ate and/or tribronmophthal ate and
brom nat ed pol ystyrene at a tenperature between 200°C and
300°C;, (2) conbining the dehydrated m xture with pol yner or
resin in an extruder; and (3) dispersing by neans of an
extruder to produce a flane-retarded conposition.

14. A process for flame proofing a glass-filled
pol yet hyl ene terephthal ate or pol ybutyl ene terphthal ate
conpositions with steps: (1) dehydrating a m xture of an al kyl
t et r abr onopht hal ate and/ or tri bornopht hal ate
[sic, tribronophthal ate] and hydrated sodi um anti nonate and
brom nated pol ystyrene at a tenperature between 200° and
300°C; (2) conmbining the dehydrated m xture wi th pol yethyl ene
t erepht hal ate or pol ybutyl ene terephthal ate and gl ass fi ber;
and (3) blending the ingredients to prepare a flane retarded
t erepht hal ate conposition

23. A process for producing a flane proofing or fire
retardant pellet conprising the steps: (1) mxing 10 to 90
parts by wei ght sodium anti nonate with a water content of
about 2.9% wth 10 to 90 parts by weight carrier polynmer and
0.5 to 1.5 parts by weight antioxidant to prepare a
concentrate precursor; (2) processing the concentrate
precursor in a vented or vacuum apparatus at a tenperature
bet ween 200°C and 500°C to renobve the nmajority of the water
fromthe concentrate precursor within at |east 30 m nutes; and
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(3) pelletizing the dehydrated concentrate precursor to
produce a pellet wth a noisture content bel ow 0.2% by wei ght.

The prior art references of record relied upon by the

exani ner are:

Touval 3,892, 667 Jul . 1,
1975
Sandl er 4,298, 517 Nov. 3,
1981
Breitenfell ner et al. 5, 034, 439 Jul . 23,
1991

(Breitenfellner)
The prior art references at page 5 of the specification

newy relied upon by the Board are:

M yashita et al. 4,786, 663 Nov. 22,
1988

(Myashita)

Hanabusa 5, 258, 434 Nov. 2,
1993

(Filed Jan. 22, 1987)
Clainms 1 through 30 stand rejected under 35 U.S.C. § 103
as unpatent abl e over the conbi ned di scl osures of Touval,
Breitenfell ner and Sandl er.
In reaching our decision in this appeal, we have revi ewed
the specification, clains and prior art, including all of the

argunent s advanced by both the exam ner and appellants in
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support of their respective positions. As a consequence of
this review, we make the determ nations which follow

As evi dence of obviousness of the clainmed subject matter
under 35 U. S.C. § 103, the exami ner relies on the conbi ned
teachi ngs of Touval, Breitenfellner and Sandl er. The exam ner
relies on Touval to denonstrate that dehydrating a m xture of
a hydrated sodium antinonate and a certain polyner during the
production of a flame proofing or fire retardant woul d have
been obvious to one of ordinary skill in the art. See Answer,
page 5-8. The exam ner then relies on Breitenfellner and
Sandl er to establish that the use of the clained specific
pol ymers and other ingredients in the process of Touval would
have been obvious to one of ordinary skill in the art. See
Answer, pages 6-8. However, as indicated by appellants at
page 4 of the Reply Brief, Touval does not teach dehydrating a
m xture of a hydrated sodium antinonate and at | east one
pol ymer. Touval teaches drying the hydrated sodi um anti nonate
prior to incorporating it to a polymer formulation for the
production of a flane proofing or fire retardant in an
extruder. See, e.g., colum 6, line 3, colum 7, |ines 50-53.

Al t hough the exam ner appears to argue that Touval inherently
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dehydrates sodi um antinonate during its processing in an
extruder with a polymer, see Answer, page 9, the exam ner has
not established that the dried sodium antinonate described in
Touval is necessarily in hydrated form This deficiency is
not renedi ed by either Sandler or Breitenfellner.
Accordingly, we are constrained to reverse the examner’s
decision rejecting clains 1 through 30 under 35 U.S.C. § 103.
OTHER | SSUES

Upon return of this application to the exam ner, the
exam ner shoul d consider the patentability of the clained
invention in view of the teachings in Hanabusa and M yashita.
Hanabusa, for exanple, discloses honbgeneously mxing a
m xture in a V-blender and then nelt-extruding the m xture in
a twin-screw extruder having a barrel tenperature of 260°C
See colums 9 and 10. The m xture includes pol ybutyl ene
terepht hal ate, a hal ogenat ed phenoxy conpound, a hydrated
sodium antinonate and a fatty acid ester. See Tables 1-3 at
colums 9 and 10. The anount of water in the hydrated sodi um
antinonate is expressed in terns of nol. See Table 1. Since
Hanabusa descri bes heating a m xture containing a hydrated

sodi um anti nonate and a polynmer in the environnment recited in
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claim1, the hydrated sodi um antinonate described i n Hanabusa
appears to be inherently dehydrated in the presence of a
polymer as required by claiml1l. See In re Best, 562 F.2d
1252, 1255, 195 USPQ 430, 433-34 (CCPA 1977). W have not
reviewed the applicability of Hanabusa on the remaining
pending clainms in the present application. The examner is
advi sed to conpare the m xtures described in Hanabusa with the
clainmed m xtures to determ ne whet her Hanabusa al so affects
the patentability of the remaining clains in the present

appl i cation. Simlarly, Myashita describes m xi ng heat -
treated or not-heat-treated sodi um anti nonates havi ng

di fferent hygroscopicities (reflect different noisture
contents) with a thernoplastic polyester (a polyner), and
organic and inorganic reinforcing agents in a ribbon bl ender
and extruder at a tenperature of 240°C to 290°C. See columm 4
together wwth colum 5, Table 1. Since a hydrated sodi um
antinonate and a polyner are mxed at a tenperature within the
range recited in claiml, it appears that the dehydrating step
recited in claiml is also inherent in the process described
in Myashita. W have not reviewed the effect of Myashita on

the remaining clains pending in the present application. The
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exam ner i s advised to conpare other clainmed features with the
di scl osure of Myashita to determ ne whether Myashita al so
affects the patentability of the remaining clains in the
present application.

In view of the foregoing, we reverse the examner’s
decision rejecting clains 1-30 over the conbi ned teachings of
Touval, Breitenfell ner and Sandl er and remand the application

to the
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exam ner for appropriate action in accordance with the above

stated instructions.

REVERSED/ REMAND

EDWARD C. KI M.I'N
Adm ni strative Patent Judge

BOARD OF PATENT

ADRI ENE LEPI ANE HANLON APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

CHUNG K. PAK
Adm ni strative Patent Judge
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